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Defining the Problem
HADAR AvIRAM*

There are prisons, into which whoever looks will, at first
sight of the people confined there, be convinced, that there is
some great error in the management of them; the sallow
meagre countenances declare, without words, that they are
very miserable; many who went in healthy, are in a few
months changed into emaciated dejected objects. Some are
seen pining under diseases, "sick and in prison;" expiring on
the floors, in loathsome cells, of pestilential fevers, and the
confluent small-pox; victims, I must say not to the cruelty,
but I will say to the inattention, of sheriffs, and gentlemen in
the commission of the peace ... the cause of this distress is,
that many prisons are scantily supplied, and some almost
totally unprovided with the necessaries of life. 1
These words, written in 1777 by a horrified John Howard after
his extensive review of British prison conditions, ring remarkably
timely and accurate when discussing California correctional
institutions, which, as can hardly be denied, are facing a severe
crisis. In a recent decision that ended a lengthy litigation regarding
the prison medical system, a panel of Federal District Court judges
echoed Howard's words in their summary of the situation:
* This essay is the fruit of excellent discussions at the California Correctional Crisis
Conference, held March 19-20 in San Francisco, California. I am grateful to the "Defining the
Problem" panel participants - Harold Atkins, Matthew Cate, Craig Haney, Jeanne Woodford,
and Franklin Zimring - for their important comments and their contribution to these ideas. I am
also grateful to De'waun Lockhart, Krista Prouty, and Nicole Schmidt, for their input to the panel
planning and, consequently, to this essay. Special thanks to Aaron Rappaport and Michael Bien
for the information regarding the medical system litigation, analyzed in greater detail elsewhere
in this volume.
1.
JOHN HOWARD, THE STATE OF THE PRISONS IN ENGLAND AND WALES, WITH
PRELIMINARY OBSERVATIONS, AND AN ACCOUNT OF SOME FOREIGN PRISONS 4 (EYRES 1777).
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"California's correctional system is in a
tailspin," the state's independent oversight agency has
reported. Tough-on-crime politics have increased the
population of California's prisons dramatically while
making necessary reforms impossible. As a result,
the state's prisons have become places "of extreme
peril to the safety of persons" they house, while
contributing little to the safety of California's
residents. California "spends more on corrections
than most countries in the world," but the state "reaps
fewer public safety benefits." Although California's
existing prison system serves neither the public nor
the inmates well, the state has for years been unable
or unwilling to implement the reforms necessary to
reverse its continuing deterioration.2
Indeed, as judges, lawyers, criminologists, public policy scholars,
and correctional administrators would agree, the situation in
California prisons has become unsustainable. Housing more than
170,000 inmates 3 - the largest state inmate population in the largest
country inmate population 4 - the prisons are estimated to operate
almost at 200 percent of their design capacity. 5
Prison overcrowding has resulted in abysmal housing
conditions for the inmates, which have led to inhumane and
dangerous makeshift solutions. These are best understood visually.
As can be seen in the following photos, reproduced courtesy of the
2. Coleman v. Schwarzenegger, NO. CIV S-90-0520 LKK JFM P, 2009 U.S. Dist. LEXIS
67943, at *37 (E.D Cal. Aug. 4, 2009) (citing LITTLE HOOVER COMM'N, SOLVING CALIFORNIA'S
CORRECTIONS CRISIS: TIME Is RUNNING OUT (2007)).
3. PEW CENTER FOR THE STATES, ONE IN 100: BEHIND BARS IN AMERICA 2008 29 (The
Pew Charitable Trusts 2008), available at http://www.pewcenteronthestates.org/uploadedFiles/
8015PCTSPrison08_F1NAL_2-1-1FORWEB.pdf (reporting the prison population in January of
2008 as 171,444 inmates).
4. Franklin E. Zimring & Gordon Hawkins, The Growth of Imprisonment in California,34
BRIT. J. CRIMINOLOGY 83 (1991); Adam Liptak, Inmate Count in U.S. Dwarfs Other Nations',
N.Y. TIMES, April 23, 2008, available at http://www.nytimes.com/2008/04/23/us/23prison.
html?_ r=2&ei=5070&en=41 f42fe2766lOd5e&ex=1209528000&adxnnl= 1&oref-slogin&emc=et
al &adxnnlx= 1222004766-q2MYx4A1R37yvOgqp2mMDQ.
5. Design capacity refers to the number of inmates prisons were originally meant to hold.
California prisons have chronically operated at above-design-capacity for decades, but the rates
now even exceed emergency measures beyond design capacity. Coleman, 2009 U.S. Dist. LEXIS
67943, at *39-40.
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California Department of Corrections and Rehabilitation ("CDCR"), 67
the San Quentin gym has been converted into a massive prison cell.
Prisoners sleep in double- and triple-bunked arrangements in
makeshift cells, therapy sessions are conducted in bathrooms,
medical beds are in hallways, and prisoners are transported in cages.
Despite plans to renovate San Quentin's Death Row,8 prisoners will
be double-celled, 9 despite the immense safety problems created by
this arrangement.

Photo courtesy of CaliforniaDepartment of Corrections and Rehabilitation

However, beyond the difficulties and unsustainable solutions to
the immense prison population, overcrowding has also aggravated a
variety of other issues related to the correctional apparatus. The
dysfunctional medical and mental health systems in prison have
recently been attributed by the federal district court to overcrowding,
6.
Photo reproduction courtesy of CDCR Press Office, from CDCR website,
http://www.cdcr.ca.gov/News/PrisonOvercrowding.html (last visited August 8, 2009).
7. Laura Sullivan, San Quentin Gym Becomes One Massive Cell, NATIONAL PUBLIC
RADIO, July 7, 2008, http://www.npr.org/templates story/story.php?storyld-92296114.
8. Bob Egelko, Governor Approves New San Quentin Death Row, S.F. CITRON., July 30,
2009, at D1, available at http://www.sfgate.com/cgi-bin/article.cgi?f-/c/a/2009/07/30/
BAD219OL4J.DTL.
9. Id.
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leading a three-judge panel to issue an order for prison population
reduction. 10 This order is the last in a series of court-ordered

Photo courtesy of CaliforniaDepartmentof Correctionsand Rehabilitation

measures to provide medical care that does not fall beneath the
minimal constitutional requirements. 1 The medical system has been
handed over to a federal receiver, who has proceeded to overhaul a
series of profoundly flawed institutions and practices. 12 The mental
health system is undergoing a painstaking process of reform with the
guidance of a special master. 13 Despite these measures, the Court
stated that the long backlog of inmates awaiting diagnosis and
treatment, as well as the neglect in keeping medical records and the

10. Coleman, 2009 U.S. Dist. LEXIS 67943, at * 11-13 (detailing the chronology leading to
the three-judge panel). Id. at *48-49 (detailing the proceedings before the panel).
11.
For an exhaustive and fascinating review of court involvement in U.S. prison
administration, see MALCOLM FEELEY & EDWARD RUBIN, JUDICIAL POLICY MAKING AND THE
MODERN STATE: How COURTS REFORMED AMERICA'S PRISONS (1991).
12. See California Prison Health Care Services, Frequently Asked Questions, http://www.
cprinc.org/faq.aspx (last visited August 7, 2009). For more detail, see Aaron Rappaport,
Litigation over Medical Services, 7 HASTINGS RACE & POVERTY L.J. (this issue, Dec. 2009).
13. Coleman, 2009 U.S. Dist. LEXIS 67943, at *26.
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multiple (and sometimes lethal) errors in diagnosis and treatment,
can be attributed to the inmate population size. 14
Given the severe budgetary problems faced by the
correctional system, 15 overcrowded prisons are also unable to
provide adequate rehabilitation programs to more than a small
percentage of inmates,1 6 thus squandering the opportunity to break
the cycle of recidivism. By contrast to research from the 1970s,
which offered little hope in terms of rehabilitation programs, there
are some programs implemented by CDCR that have been proven to
significantly decrease recidivism; 17 these programs, however, are
available to only a fraction of inmates. The population exiting prison
has been identified as "in need" in terms of drugs,' 8 alcohol, 19
education, 20 and vocational training; 2 1 only a small percentage of
them benefit from these programs while in prison, rendering them illequipped to handle the outside world after incarceration.

14. Id. at * 19.
15. Corrections expenditures constitute about seven percent of the California State Budget.
Andy Furillo, Schwarzenegger Plan Would Save Nearly $1 Billion in Prisoner and Parolee
Costs, SACRAMENTO BEE, Jan. 2, 2009, at A4, available at http://www.sacbee.com/
Recently, the Governor and the Legislature have
capitolandcalifornia/story/I 511503.html.
required a 1.2 billion dollar cut to the CDCR budget. THE CAL. BUDGET PROJECT, BUDGET
AGREEMENT SENT TO THE GOVERNOR 7 (2009), available at http://www.cbp.org/
documents/090724_BudgetAgreement Sent to -Governor.pdf. The implications of these cuts
and of the crisis in general on correctional discourses and policies are discussed in detail
elsewhere in this volume. See Hadar Aviram, Humonetarianism: The New Correctional
Discourseof Scarcity, 7 HASTINGS RACE & POVERTY L.J. (this issue, Dec. 2009).
16. Altogether, 50.7% of California's inmates are not participating in any drug/alcohol, job,
or

education programs.

JOAN PETERSILIA, UNIV. OF. CAL., CAL. POLICY RESEARCH CTR.,

UNDERSTANDING CALIFORNIA CORRECTIONS 44 (2006). The clear consequence of this fact is
that, discounting for the 654 death row inmates, about fifty percent of those released on parole are
likely to have served their sentences without any effort at rehabilitation, either personally or by
the state. Fact Sheet, USC Annenberg Institute for Justice and Journalism, Ethnicity and the
California Death Penalty (June 2008), http://www. justicejournalism.org/resources/deathpenalty-ethnicity.html. CDCR reports much lower-than-average recidivism rates for participants
in carpentry and marine technology vocational programs; however, only a handful of inmates get
to benefit from these programs. See Press Release, Cal. Dep't of Corr. and Rehab., Innovative
Marine Technology and Carpentry Programs Prepare Inmates for Successful Careers Post-Prison
(Mar. 11, 2009), availableat http://www. cdcr.ca.gov/News/2009_PressReleases/MarI l1html.
17. Press Release, supra note 16.
18. PETERSILIA, supra note 16, at 40-41.
19. Id.
20. Id.
21. Id.
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Rather than providing a mechanism for assisting exiting inmates,
California's universal parole system, 22 applying to virtually all
former inmates regardless of risk levels, has become mostly a second
police force, providing a supervisory role. 23 California parolees find
themselves returning to prison in overwhelming numbers, 24 often for
technical violations of parole terms. 25 These short-term26 repeat
players constitute a large percentage of the prison population.
What are the causes of the inmate population explosion? It is
more accurate to describe the crisis as a chronic condition than as an
acute illness. Most prison experts attribute the crisis to a series of
developments in California law enforcement, sentencing, and parole,

22. Under California law, virtually all offenders are subject to a period of parole upon
release from prison. See generally LITTLE HOOVER COMM'N, supra note 2, at 3.
23. For more detail on parolee monitoring and risk assessment, see Hadar Aviram,
Dangerousness,Risk, and Release, 7 HASTINGS RACE & POVERTY L.J. (this issue, Dec. 2009).
24. Two thirds of parolees return to prison within three years of their release. PETERSILIA,
supra note 16, at 71.
25. Id.
26. Jeanne Woodford, CaliforniaInjustice: Doing Nothing But Time, S.F. CHRON., Apr. 3,
2009, at A-17, available at http://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2009/04/03/
ED5Ql6RQAU.DTL&hw=parole&sn=014&sc=355.
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27

starting in the late 1970s. Prior to 1977, California (as well as most
other states) relied on an indeterminate sentencing regime, which
emphasized tailoring the sentence to the characteristics of the
specific offender, and releasing him or her upon the parole board's

Photo courtesy of CaliforniaDepartment of Correctionsand Rehabilitation

assessment that he or she had been rehabilitated. 28 This regime
generated much criticism from both the left and the right. Leftist
critiques, such as Judge Marvin Frankel's Law Without Order2 9 and
the American Friends report Struggle for Justice,30 pointed out the
blatant inequalities generated by indeterminate sentencing, leading,
in particular, to an overrepresentation of minorities in the prison
27. See, e.g., JONATHAN SIMON, GOVERNING THROUGH CRIME: HOW THE WAR ON CRIME
TRANSFORMED AMERICAN DEMOCRACY AND CREATED A CULTURE OF FEAR (2007);
KATHERINE BECKETT, MAKING CRIME PAY: LAW AND ORDER IN CONTEMPORARY AMERICAN
POLITICS (1997); Zimring & Hawkins, supranote 4.
28. W. David Ball, Heinous, Atrocious, and Cruel: Apprendi, Indeterminate Sentencing,
and the Meaningof Punishment, 109 COLUM. L. REV. 893, 909-10 (2009).
29.

MARVIN FRANKEL, CRIMINAL SENTENCES: LAW WITHOUT ORDER (1973).

For a

historically-sensitive critique of Frankel's work, see Lynn Adelman and Jon Deitrich, Marvin Frankel's
Mistakes and the Need to Rethink FederalSentencing, 13 BERKELEY J. CRIM. L. 329 (2009).
30. AMERICAN FRIENDS SERVICE COMMITTEE, STRUGGLE FOR JUSTICE: A REPORT ON
CRIME AND PUNISHMENT IN AMERICA (1971).
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population. 3 1 A different critique of indeterminate sentencing,
coming mostly from conservative circles, had to do with the
perceived failure of rehabilitation, 32 accompanied by the sentiment
that, if rehabilitation and deterrence were unattainable goals, the least
33
the criminal process could do was provide just desert for the crime.

Photo courtesy of CaliforniaDepartmentof Correctionsand Rehabilitation

These concerns were answered by a shift toward a sentencing
system that was a composite of determinate and indeterminate
sentencing. Most offenses carry a fixed sentence, which must be
chosen from a "triad" of sentences; more severe crimes carry an
indeterminate life sentence. 34 In addition, California law has been
amended numerous times with specialized "tough on crime"
sentencing programs for specific types of offenses, such as sex
offenses, drug crime, gun-related offenses, gang-related crime, and
31. Incidentally, the shift to determinate sentencing has not corrected the racial disparities.
Blacks and Latinos are strongly overrepresented in the prison system. Gerald W. Heaney, The
Realities of GuidelinesSentencing: No End to Disparity,28 AM. CRIM. L. REv. 161 (1990-1991).
32. Robert Martinson, What Works? Questions andAnswers About Prison Reform, 35 THE
PUB. INT. 22 (1974).
33. ANDREW VON HIRSCH, DOING JUSTICE: THE CHOICE OF PUNISHMENTS: REPORT OF
THE COMMITTEE FOR THE STUDY OF INCARCERATION (1976).

34. Ball, supra note 28.
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more, almost invariably in a more punitive direction.35 One of these
changes has been the introduction of the Three Strikes Law, 36 which
requires a sentence of life without the possibility of parole for thirdtime felons. While some of the aspects of the Three Strikes Law have
been highlighted in the media for leading to lifetime incarceration for
trifles, 37 it is also important to point out that its effects reach far
beyond these extreme cases. Many offenders' sentences have
doubled, as required by the law for "second strikers." 38 Moreover,
labeling an offense as a "strike" has become a bargaining tool in the
hands of prosecutors, who use it to obtain guilty pleas, thus adding
people with shorter terms to the prison population. 9
Punitive reforms have included not only increased sentences, but
also criminalization of various activities. 40 These reforms, often the
product of voter initiatives, reflect interest group campaigns, as well
as politician-and-media-generated concerns about crime. 41 Some of
the earlier players on the political scene included Reagan-era
politicians committed to the newly-waged War on Drugs,42 as well
as the California Correctional Peace Officers Association
("CCPOA"), the California prison guards' union, which remains an
influential actor in designing correctional policies 4 3 These actors
were supplemented in the 1990s by the rise of victim organizations, an
35. BECKETT, supra note 27.
36. For the statutes' basic premises, see RICHARD COUZENS & TRICIA A. BIGELOW,
CRIMINAL PRACTICE SERIES: CALIFORNIA THREE STRIKES SENTENCING, 1-1 to 13 (2008).
37. Such as the infamous "pizza thief," Jerry DeWayne Williams, whose third strike was
stealing pizza. JENNIFER EDWARDS WALSH. THREE STRIKES LAWS 66 (2007).
38. COUZENS & BIGELOW, supra note 36
39. DOUGLAS W. KIESO, UNJUST SENTENCING AND THE CALIFORNIA THREE STRIKES
LAW (2005) (discussing the impact Three Strikes law has had on the exercise of discretion in all
stages of the criminal process, starting with police officers in the street).
40. For example, increased criminalization of gang-related activity. For a recent example,
see SB 1126, which assigns personal liability to gang members for gang operations. See Gang
Nuisance Actions - Judgments for Damages, Bill Analysis, S. 1126, S.Public Safety Comm., S.
2007-08 Leg., Reg. Sess. (Cal. 2008), available at http://info.sen.ca.gov/pub/07-08/bill/sen/
sb_1101-1150/sb 1126_cfa 20080401_092952_sen comm.html.
41. See, for example, Katherine Beckett's analysis of the drug war as a product of media
campaigning. BECKETT, supra note 27.
42. See id.
43. In a piece written in 1991, prior to many of the punitive legislative reforms, Zimring
and Hawkins attribute the growth in imprisonment at the time to CCPOA activism. Zimring &
Hawkins, supra note 4. Conceding that some of the increase is due to population growth, they
argue that these factors were only partially responsible for the increase and analyze the role of
CCPOA in generating reforms in the 1980s. Id.
44. For example, the passage of the Sexual Violent Predator Act in 1996 was sponsored by
Justice for Murder Victims, Memory of Victims Everywhere, Doris Tate Crime Victims Bureau,
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as well as b private people financing voter propositions for a variety
of motives.
There are also institutional factors that contribute to the
correctional crisis and hinder reform attempts. One such issue is the
disconnect between the sentencing and the correctional phases,
which Zimring and Hawkins refer to as the "Correctional Free
Lunch."4 6 While sentencing usually occurs at the county level, it is
the state that has to provide (and finance) the correctional facilities.
This disconnect leads to an unawareness of the decision makers legislators, judges, and the general public - of the price tag for
corrections, which is remarkably high; 47 a year of imprisonment
costs more than $40,000 per inmate.48
Other institutional issues that plague the correctional system stem
from the highly fragmented administration, suffering from a lack of
uniform policies. Parole and probation services are provided on a
county level, and it is therefore possible (and not rare) for a parolee,
or a person on probation, to be under the supervision of more than
one department simultaneously. There is a lack of uniform metrics
to assess the performance of correctional personnel, and when such
measures exist, they address internal, managerial criteria (such as the
number of escapes) rather than meaningful measures that address the
"revolving door" problem (such as recidivism rates).
While all these factors are often mentioned in tandem as
contributing to the overcrowding problem, there is some
disagreement on their relative contribution to the crisis. Some
experts argue that prison populations are mostly a factor of a massive
and the Committee on Moral Concerns. Civil Commitment: Sexual Offenders, S. Comm. on
Crim. Pro., Bill Analysis, S. 1995-96, Reg. Sess., at 1 (Cal. 1995). More recently, the passage of
California Proposition 9 reflects victims' interests. Office of the Att'y Gen., Victims' Bill of
Rights Act of 2008: Marsy's Law (Proposition 9) 128-132 (2008). Jonathan Simon argues that
the 1990s saw the rise of the "victim" as a metaphor for the citizen. SIMON, supra note 27.
45. Such as Henry Nicholas, the financier of Proposition 9. Michael Rothfeld, Proposition
9 Would Give Crime Victims a Stronger Voice, but Critics Say It Could Violate Inmates' Rights,
L.A. TIMES, October 23, 2008, available at http://articles.latimes.com/2008/oct/23/local/mevictims23.
46. Zimring & Hawkins, supra note 4.
47. In 2001, California spent more than $4 Billion dollars on corrections. JAMES J.
STEPHAN, U.S. DEP'T OF JUSTICE, STATE PRISON EXPENDITURES, 2001 1 (2004), available at
http://ojp.usdoj.gov/bjs/pub/pdf/spe01.pdf.
48. The cost per inmate in 2008 was $48,000, $16,000 of which was spent on medical and
mental health treatment. CAL. DEP'T OF CORR. AND REHAB., CORRECTIONS MOVING FORWARD
1 (2009), available at http://www.cdcr.ca.gov/News/2009_PressReleases/docs/CDCRAnnual_
Report.pdf. See also Woodford, supra note 26.
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number of people serving relatively short sentences. 49 The effects of
lengthy incarcerations, however, cannot be ignored, and are
particularly problematic with regard to elderly and frail inmates.5 °
Research on criminal careers points to the decreased risk from older
offenders, 5 ' which makes it more difficult to justify the incarceration
costs associated with holding elderly and infirm prisoners and
incurring the costs of their health care. 52
Another set of expensive, long-term inmates, whose confinement
is problematic, are death row inmates. Since the reinstatement of the
53
death penalty in Gregg v. Georgia, after a four-year moratorium,
only ten people have been executed in California; the remaining 674
inmates live in what has become the largest death row in the United
States.54 Even setting aside the humanitarian arguments against the
death penalty, the current crisis should alert policymakers to the
uselessness and costs of maintaining Death Row. Rather than a
waiting period for execution, the Death Row experience has become
no more than a lengthy
55 period of incarceration, accompanied by
expensive litigation.
The maintenance and security requirements,
more demanding than those required for general population
confinement, are a challenge; only very recently has the Court
declared that the conditions of Death Row have finally met the
minimal constitutionally-required standards of care. 56 The Governor
49. Quantitative research conducted recently by John Pfaff points not to the lengthy
sentences of three strikes as the dominant factor, but to the high percentage of returned parolees.
John F. Pfaff, The Empirics of Prison Growth: A CriticalReview and Path Forward,98 J. CRIM.
L. & CRIMINOLOGY 547, 548 (2008). While these data come from other states, California's
universal parole system suggests they will hold at least as true in California.
50. Editorial: Time to Payfor Getting Tough on Crime, SACRAMENTO BEE, Nov. 23, 2008,
availableat http://www.sacbee.com/opinion/story/1418918.html.
51. Robert J. Sampson & John H. Laub, A Life-Course View of the Development of Crime,
602 ANNALS AM. ACAD. POL. & SOC. SCI. 12, 17 (2005).
52. 13.2 percent of the California prison population consists of prisoners aged fifty and
over. Editorial, supra note 50.
53. Gregg v. Georgia, 428 U.S. 153 (1976).
54. San Quentin Death Row has 678 inmates as of January 2009. NAACP Legal Fund,
Death Row
U.S.A.,
QUARTERLY REPORT, Winter 2009, at 34, available at
http://www.naacpldf.org/content/pdf/pubs/drusa/DRUSAWinter_2009.pdf.
55. Since the reinstatement of the death penalty in Gregg, California has executed 13
people. Id. at 10. The national average time spent between sentence and execution has risen
from 51 months in 1984 to 153 months in 2007. TRACY L. SNELL, U.S. DEP'T OF JUSTICE,
CAPITAL PUNISHMENT, 2007 - STATISTICAL TABLES tbl. 11 (2007), available at http://www.
ojp.usdoj.gov/bjs/pub/html/cp/2007/tables/cpO7stl 1 .htm.
56. Bob Egelko, Judge Signs Offon San Quentin Improvements, S.F. CHRON., Apr. 17, 2009,
available at: http://www.sfgate.com/cgi-bin/article.cgi?f-/c/a/2009/04/l 6/BAI1 1738EO.DTL.
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has approved the construction of a new Death Row, which, in
addition to taking a significant toll on the already-cut correctional
budget, will have to include 57double-occupancy cells, which is an
extremely dangerous measure.
Given the multiple difficulties stemming from this grim
correctional situation, Californians could find comfort in the fact that
their investment in mass incarceration is required to protect them
from rising levels of crime. The data on crime rates, however,
should disabuse us from such notions, and in fact, proves a constant
decline in crime. 58 While it is tempting to attribute the decline in
crime to the rising incarceration rates, careful analysis does not
support this thesis. 9 In fact, other countries whose crime rates have
gone down since the 1980s did not incarcerate nearly as much as the
United States. Experts still perceive the decline in crime as a
somewhat mysterious phenomenon, which is perhaps the product 60of
cyclical social processes that are difficult to explain or manipulate.
It is important to see the California situation in the broader
context of the U.S. incarceration problem. While California has the
largest number of prisoners, it does not have the largest rate of
prisoners-per-capita. 6 ' There are, however, some unique features to
the California situation: the far away location of institutions,
preventing contact with family; the disappointing percentages of
people exposed to rehabilitation programs; and the inadequate
medical care.
Returning to John Howard and his 1777 assessment of British
prisons, the current crisis can hardly be attributed to a cruel,
intentional conspiracy. Beyond some extremist lobbying groups, the
majority of the public supports rehabilitation, 62 and understands the
57. See id.
58. Liptak, supra note 4; Shaila Dewan, The Real Murder Mystery? It's the Low Crime Rate,
N.Y TIMES, Aug. 2, 2009, available at http://www.nytimes.con/2009/08/02/weekinreview/
02dewan.html.
59. Dewan, supra note 58; FRANKLIN ZIMRING, THE GREAT AMERICAN CRIME DECLINE
(2008).
60. Dewan, supra note 58; ZIMRING, supra note 59.
61. PEW CENTER FOR THE STATES, supra note 3.
62. Francis T. Cullen, Bonnie S. Fisher & Brandon K. Applegate, Public Opinion about
Punishment and Corrections,27 CRIME & JUST. 1 (2000). John Doble, Attitudes to Punishment
in the U.S. - Punitive and Liberal Opinions, in CHANGING ATTITUDES TO PUNISHMENT: PUBLIC
OPINION, CRIME AND JUSTICE 148 (Julian Roberts, ed., 2002). For data concerning California in
specific, see Tom R. Tyler & Robert J. Boeckmann, Three Strikes and You're Out, But Why? The
Psychology of PublicSupportfor PunishingRule Breakers, 31 LAW & SOC'Y REV. 237 (1997).
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need to provide inmates with minimal conditions and basic medical
and mental health care. The invisibility of prisons in public
discourse, however, has allowed the public, until recently, to ignore
the significant costs associated with California's unsustainable
system. The budgetary crisis has recently brought the issue of
overcrowding to the attention of the general public; 3 however, more
awareness of the many dimensions of the crisis, beyond the
budgetary aspects, is yet to come. It is hoped that the California
Correctional Crisis Conference, held in March 2009, this journal
issue, and subsequent efforts by scholars and activists, will educate
the broader public as to these issues and their impact on California as
a whole.

63. The debate over inmate release was the bone of contention during legislators'
negotiations over budget cuts. Michael Rothfield, Vote on PrisonPlan in CaliforniaBudget Is
Delayed, L.A. TIMES, July 23, 2009, available at http://www.latimes.com/news/local/la-mebudget23-2009ju123,0,7093912.story; Steve Wiegand, Delay in Prison Decision Rescues
California Budget Deal, SACRAMENTO
BEE,
July 23,
2009,
available at:
http://www.sacbee.com/politics/story/2048605.html?mirss=State%252OPolitics.
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